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July 16, 2024

VIA EMAIL

Larry Noble

Apache County Recorder

75 West Cleveland

St. Johns, Arizona 85936
voterreg@apachecountyaz.gov

Dear Recorder Noble:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information
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obtained that requires cancellation of registrations.”! Because federal law secures to
you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.?
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.3 No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.4

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.?
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.6

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

1 A.R.S. § 16-165(K).

2 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

3E.g. AR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A) (making
it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election statutes);
AR.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote, [who]
knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal elections to
up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully represents
himself to be a citizen of the United States shall be fined under this title or imprisoned not more than
three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim that he is
a citizen of the United States in order to register to vote or to vote in any Federal, State, or local
election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a crime
to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the naturalization,
citizenry, or alien registry” in connection with voter registration and voting).

4See 8 U.S.C. § 1182(a)(6)(C)(11)(I) (making ineligible for a visa and inadmissible into the United States
“[a]lny alien who falsely represents, or has falsely represented, himself or herself to be a citizen of the
United States for any purpose or benefit ... any ... Federal or State law”).

5 A.R.S. § 16-166(F).

6 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.””

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.8

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’® the EAC’s form,10 and because that form does not require documentary proof of
citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.11 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”'2 However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”3 Further,
the Court noted that the NVRA only requires states to register eligible persons.!4 Nor
does the Court’s decision prohibit States from engaging in the voter list maintenance
procedures required by HAVA,5 such as inquiring about the citizenship or
immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

7 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

8 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”
952 U.S.C. § 20505(a)(1).

10 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL VOTER
REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred this
authority to the EAC.

11570 U.S. 1 (2013).

12 Jd. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
13 Id. (cleaned up) (emphasis added).

1 Id. “.. §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

15 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(i1), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.16

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.1?

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.!8 Additionally, HAVA19 requires you to
“perform list maintenance” of your voter rolls,20 and to ensure that “voters ... who are
not eligible to vote [in federal elections] are removed.”?! You must “ensure that voter
registration records in the State are accurate and are updated regularly, including
.... [a] system of file maintenance that makes a reasonable effort to remove registrants
who are ineligible to vote from the official list of eligible voters.”22

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”23
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”24 Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.25 After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters: SAVEZ26,

16 Arizona does not speak to the verification requirements established in either HAVA or the REAL ID
Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
17 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

18 A R.S. § 16-165.

19 P L. 107-252, 116 Stat. 1666 (2002).

20 52 U.S.C. § 21083(a)(2)(A).

21 52 U.S.C. § 21083(a)(2)(B)(ii).

22 52 U.S.C. § 21083(a)(4)(A).

23 A.R.S. § 16-143(A).

24 AR.S. § 16-143(B).

25 A.R.S. §§ 16-161(B), -168(G)(1).

26 A.R.S. § 16-165(I).



the Social Security Administration (SSA) database??, and the National Association
for Public Health Statistics and Information Systems.2® Unfortunately, the Secretary
of State has failed to negotiate access to these databases for list maintenance, so
county recorders are currently unable to use them for list maintenance.2?
Furthermore, SAVE and SSA have design flaws that hinder their effectiveness for
performing voter list maintenance.3°

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”3!

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”32 The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”33

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even
those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible

27 A.R.S. § 16-165(H).

28 A.R.S. § 16-165(J).

29 My Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29, 2024).
30 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

31 AR.S. § 16-165(K).

32 8 U.S.C. § 1373(c) (emphasis added).

338 U.S.C. § 1644.



voters are removed from voter rolls.3¢ Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.3> This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an 1ndividual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability
to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

34 52 U.S.C. § 21083(a)(2)(A), (2)(2)(B)(Gi), (a)(4)(A).

35 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.36

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.37
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General;
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

36 5 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS
Director Ur Jaddou to perform their statutory duties).

37T A.R.S. § 16-165(K).
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July 16, 2024

VIA EMAIL

David W. Stevens

Cochise County Recorder
1415 Melody Lane, Bldg. B
Bisbee, Arizona 85603
voterreg@cochise.az.gov

Dear Recorder Stevens:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information
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obtained that requires cancellation of registrations.”38 Because federal law secures to
you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.3?
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.4? No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.4!

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.42
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.43

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

38 A.R.S. § 16-165(K).

39 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

0 FE.g. AR.S. §16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A) (making
it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election statutes);
AR.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote, [who]
knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal elections to
up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully represents
himself to be a citizen of the United States shall be fined under this title or imprisoned not more than
three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim that he is
a citizen of the United States in order to register to vote or to vote in any Federal, State, or local
election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a crime
to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the naturalization,
citizenry, or alien registry” in connection with voter registration and voting).

41 See 8 U.S.C. § 1182(a)(6)(C)(11)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

42 AR.S. § 16-166(F).

43 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”44

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.4?

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’46 the EAC’s form,4” and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.*8 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”49 However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”° Further,
the Court noted that the NVRA only requires states to register eligible persons.>! Nor
does the Court’s decision prohibit States from engaging in the voter list maintenance
procedures required by HAVA,52 such as inquiring about the citizenship or
immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

44 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

45 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”

46 52 U.S.C. § 20505(a)(1).

47The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL VOTER
REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred this
authority to the EAC.

48 570 U.S. 1 (2013).

49 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
50 Id. (cleaned up) (emphasis added).

51 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

52 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.?3

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.54

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.?®> Additionally, HAVA56 requires you to
“perform list maintenance” of your voter rolls,>7 and to ensure that “voters ... who are
not eligible to vote [in federal elections] are removed.”®® You must “ensure that voter
registration records in the State are accurate and are updated regularly, including
.... [a] system of file maintenance that makes a reasonable effort to remove registrants
who are ineligible to vote from the official list of eligible voters.”59

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”é0
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”6! Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.62 After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters: SAVES3,

53 Arizona does not speak to the verification requirements established in either HAVA or the REAL ID
Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
54 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

55 A.R.S. § 16-165.

56 P.L.. 107-252, 116 Stat. 1666 (2002).

5752 U.S.C. § 21083(a)(2)(A).

58 52 U.S.C. § 21083(a)(2)(B)(ii).

59 52 U.S.C. § 21083(a)(4)(A).

60 A.R.S. § 16-143(A).

61 A.R.S. § 16-143(B).

62 A.R.S. §§ 16-161(B), -168(G)(1).

63 A.R.S. § 16-165(I).



the Social Security Administration (SSA) database®4, and the National Association
for Public Health Statistics and Information Systems.6> Unfortunately, the Secretary
of State has failed to negotiate access to these databases for list maintenance, so
county recorders are currently unable to use them for list maintenance.¢
Furthermore, SAVE and SSA have design flaws that hinder their effectiveness for
performing voter list maintenance.67

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”68

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”¢® The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”70

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even
those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible

64 A.R.S. § 16-165(H).

65 A.R.S. § 16-165(J).

66 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29, 2024).
67 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

68 A.R.S. § 16-165(K).

69 8 U.S.C. § 1373(c) (emphasis added).

708 U.S.C. § 1644.



voters are removed from voter rolls.”! Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.”2 This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an 1ndividual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability
to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

7152 U.S.C. § 21083(a)(2)(A), (2)(2)(B)(i), (a)(4)(A).

72 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.3

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.”4
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General;
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

735 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS
Director Ur Jaddou to perform their statutory duties).

74 AR.S. § 16-165(K).
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July 16, 2024

VIA EMAIL

Patty Hansen

Coconino County Recorder
110 East Cherry Avenue
Flagstaff, Arizona 86001
voterservices@coconino.az.gov

Dear Recorder Hansen:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information

611 Pennsylvania Ave SE #231 | Washington, DC 20003 | www.aflegal.org



obtained that requires cancellation of registrations.”’> Because federal law secures to
you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.”®
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.”” No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.”®

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.”
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.80

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

75 A.R.S. § 16-165(K).

76 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

"E.g. AR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A) (making
it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election statutes);
AR.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote, [who]
knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal elections to
up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully represents
himself to be a citizen of the United States shall be fined under this title or imprisoned not more than
three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim that he is
a citizen of the United States in order to register to vote or to vote in any Federal, State, or local
election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a crime
to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the naturalization,
citizenry, or alien registry” in connection with voter registration and voting).

78 See 8 U.S.C. § 1182(a)(6)(C)(i1)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

9 A.R.S. § 16-166(F).

80 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”s!

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.82

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’83 the EAC’s form,84 and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.®5 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”86 However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”87 Further,
the Court noted that the NVRA only requires states to register eligible persons.88 Nor
does the Court’s decision prohibit States from engaging in the voter list maintenance
procedures required by HAVA,%9 such as inquiring about the citizenship or
immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

81 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

82 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”

83 52 U.S.C. § 20505(a)(1).

84 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL VOTER
REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred this
authority to the EAC.

85570 U.S. 1 (2013).

86 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
87 Id. (cleaned up) (emphasis added).

88 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

89 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.9

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.%!

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.92 Additionally, HAVA9 requires you to
“perform list maintenance” of your voter rolls, and to ensure that “voters ... who are
not eligible to vote [in federal elections] are removed.”® You must “ensure that voter
registration records in the State are accurate and are updated regularly, including
.... [a] system of file maintenance that makes a reasonable effort to remove registrants
who are ineligible to vote from the official list of eligible voters.”96

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”97
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”98 Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.90 After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters:

9 Arizona does not speak to the verification requirements established in either HAVA or the REAL ID
Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
91 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

92 A.R.S. § 16-165.

93 P.L. 107-252, 116 Stat. 1666 (2002).

94 52 U.S.C. § 21083(a)(2)(A).

9 52 U.S.C. § 21083(a)(2)(B)(ii).

96 52 U.S.C. § 21083(a)(4)(A).

97 A.R.S. § 16-143(A).

9% A.R.S. § 16-143(B).

99 A.R.S. §§ 16-161(B), -168(G)(1).



SAVE10 the Social Security Administration (SSA) databasell, and the National
Association for Public Health Statistics and Information Systems.192 Unfortunately,
the Secretary of State has failed to negotiate access to these databases for list
maintenance, so county recorders are currently unable to use them for list
maintenance.l93 Furthermore, SAVE and SSA have design flaws that hinder their
effectiveness for performing voter list maintenance.104

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”105

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”196 The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”107

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even

100 A R.S. § 16-165(1).

101 A R.S. § 16-165(H).

102 A R.S. § 16-165(J).

103 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29,
2024).

104 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

105 A R.S. § 16-165(K).

106 8 U.S.C. § 1373(c) (emphasis added).

1078 U.S.C. § 1644.



those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible
voters are removed from voter rolls.108 Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.109 This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an individual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability

108 52 U.S.C. § 21083(a)(2)(4), (a)(2)(B)(11), (a)(4)(A).

109 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.110

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.11!
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General,
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

110 5 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS

Director Ur Jaddou to perform their statutory duties).
11 AR.S. § 16-165(K).
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Sadie Jo Bingham

Gila County Recorder

1400 East Ash Street
Globe, Arizona 85501
sbingham@gilacountyaz.gov

Dear Recorder Bingham:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information

611 Pennsylvania Ave SE #231 | Washington, DC 20003 | www.aflegal.org



obtained that requires cancellation of registrations.”!!2 Because federal law secures
to you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.!13
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.!4 No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.115

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.116
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.117

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

12 A R.S. § 16-165(K).

113 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

114 o AR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A)
(making it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election
statutes); A.R.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote,
[who] knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal
elections to up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully
represents himself to be a citizen of the United States shall be fined under this title or imprisoned not
more than three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim
that he is a citizen of the United States in order to register to vote or to vote in any Federal, State, or
local election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a
crime to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the
naturalization, citizenry, or alien registry” in connection with voter registration and voting).

115 See 8 U.S.C. § 1182(a)(6)(C)(i1)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

116 A.R.S. § 16-166(F).

17 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”118

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.!19

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’120 the EAC’s form,12! and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.122 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”123 However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”12¢ Further,
the Court noted that the NVRA only requires states to register eligible persons.125
Nor does the Court’s decision prohibit States from engaging in the voter list
maintenance procedures required by HAVA,26 such as inquiring about the
citizenship or immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

118 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

119 Jd. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”
120 52 U.S.C. § 20505(a)(1).

121 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL
VOTER REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred
this authority to the EAC.

122 570 U.S. 1 (2013).

123 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
124 Id. (cleaned up) (emphasis added).

125 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

126 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(11), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.127

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.128

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.129 Additionally, HAVA!30 requires you to
“perform list maintenance” of your voter rolls,3! and to ensure that “voters ... who
are not eligible to vote [in federal elections] are removed.”'32 You must “ensure that
voter registration records in the State are accurate and are updated regularly,
including .... [a] system of file maintenance that makes a reasonable effort to remove
registrants who are ineligible to vote from the official list of eligible voters.”133

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”134
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”135 Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.136 After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters:

127 Arizona does not speak to the verification requirements established in either HAVA or the REAL
ID Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
128 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

129 A R.S. § 16-165.

130 P.LL. 107-252, 116 Stat. 1666 (2002).

131 52 U.S.C. § 21083(a)(2)(A).

132 52 U.S.C. § 21083(a)(2)(B)(1i).

133 52 U.S.C. § 21083(a)(4)(A).

134 AR.S. § 16-143(A).

135 A.R.S. § 16-143(B).

136 A R.S. §§ 16-161(B), -168(G)(1).



SAVE17 the Social Security Administration (SSA) database!38, and the National
Association for Public Health Statistics and Information Systems.139 Unfortunately,
the Secretary of State has failed to negotiate access to these databases for list
maintenance, so county recorders are currently unable to use them for list
maintenance.l40 Furthermore, SAVE and SSA have design flaws that hinder their
effectiveness for performing voter list maintenance.4!

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”142

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”143 The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”144

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even

137 A.R.S. § 16-165(1).

138 A R.S. § 16-165(H).

139 A .R.S. § 16-165(J).

140 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29,
2024).

141 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

142 AR.S. § 16-165(K).

143 8 U.S.C. § 1373(c) (emphasis added).

144 8 U.S.C. § 1644.



those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible
voters are removed from voter rolls.14> Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.146 This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an individual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability

145 52 U.S.C. § 21083(a)(2)(4), (a)(2)(B)(11), (a)(4)(A).

146 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.147

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.148
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General,
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

1475 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS

Director Ur Jaddou to perform their statutory duties).
148 A R.S. § 16-165(K).
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July 16, 2024

VIA EMAIL

Polly Merriman

Graham County Recorder

921 Thatcher Boulevard
Safford, Arizona 85546
recordersoffice@graham.az.gov

Dear Recorder Merriman:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information

611 Pennsylvania Ave SE #231 | Washington, DC 20003 | www.aflegal.org



obtained that requires cancellation of registrations.”!49 Because federal law secures
to you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.150
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.1>! No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.152

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.153
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.154

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

149 A R.S. § 16-165(K).

150 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

151 g AR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A)
(making it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election
statutes); A.R.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote,
[who] knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal
elections to up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully
represents himself to be a citizen of the United States shall be fined under this title or imprisoned not
more than three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim
that he is a citizen of the United States in order to register to vote or to vote in any Federal, State, or
local election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a
crime to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the
naturalization, citizenry, or alien registry” in connection with voter registration and voting).

152 See 8 U.S.C. § 1182(a)(6)(C)(i1)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

153 A.R.S. § 16-166(F).

154 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”155

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.156

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’157 the EAC’s form,158 and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.159 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”160 However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”161 Further,
the Court noted that the NVRA only requires states to register eligible persons.162
Nor does the Court’s decision prohibit States from engaging in the voter list
maintenance procedures required by HAVA,63 such as inquiring about the
citizenship or immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

155 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

156 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”
157 52 U.S.C. § 20505(a)(1).

158 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL
VOTER REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred
this authority to the EAC.

159 570 U.S. 1 (2013).

160 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
161 Id. (cleaned up) (emphasis added).

162 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

163 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(11), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.164

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.165

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.166 Additionally, HAVA!67 requires you to
“perform list maintenance” of your voter rolls,16® and to ensure that “voters ... who
are not eligible to vote [in federal elections] are removed.”1¢? You must “ensure that
voter registration records in the State are accurate and are updated regularly,
including .... [a] system of file maintenance that makes a reasonable effort to remove
registrants who are ineligible to vote from the official list of eligible voters.”170

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”’17!
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”172 Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.173 After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters:

164 Arizona does not speak to the verification requirements established in either HAVA or the REAL
ID Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
165 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

166 A R.S. § 16-165.

167 P.LL.. 107-252, 116 Stat. 1666 (2002).

168 52 U.S.C. § 21083(a)(2)(A).

169 52 U.S.C. § 21083(a)(2)(B)(1i).

170 52 U.S.C. § 21083(a)(4)(A).

171 A.R.S. § 16-143(A).

172 AR.S. § 16-143(B).

173 A R.S. §§ 16-161(B), -168(G)(1).



SAVE!", the Social Security Administration (SSA) databasel?, and the National
Association for Public Health Statistics and Information Systems.176 Unfortunately,
the Secretary of State has failed to negotiate access to these databases for list
maintenance, so county recorders are currently unable to use them for list
maintenance.l’7 Furthermore, SAVE and SSA have design flaws that hinder their
effectiveness for performing voter list maintenance.178

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”179

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”180 The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”181

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even

174 A R.S. § 16-165(1).

175 A.R.S. § 16-165(H).

176 A.R.S. § 16-165(J).

177 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29,
2024).

178 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

179 A.R.S. § 16-165(K).

180 8 U.S.C. § 1373(c) (emphasis added).

181 8 U.S.C. § 1644.



those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible
voters are removed from voter rolls.182 Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.183 This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an individual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability

182 52 U.S.C. § 21083(a)(2)(4), (a)(2)(B)(11), (a)(4)(A).

183 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.184

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.185
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General,
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

184 5 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS

Director Ur Jaddou to perform their statutory duties).
185 A R.S. § 16-165(K).
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Sharie Milheiro

Greenlee County Recorder
253 5th Street

Clifton, Arizona 85533
smilheiro@greenlee.az.gov

Dear Recorder Milheiro:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information

611 Pennsylvania Ave SE #231 | Washington, DC 20003 | www.aflegal.org



obtained that requires cancellation of registrations.”!86 Because federal law secures
to you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.187
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.188 No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.189

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.190
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.191

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

186 A R.S. § 16-165(K).

187 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

188 g ALR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A)
(making it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election
statutes); A.R.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote,
[who] knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal
elections to up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully
represents himself to be a citizen of the United States shall be fined under this title or imprisoned not
more than three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim
that he is a citizen of the United States in order to register to vote or to vote in any Federal, State, or
local election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a
crime to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the
naturalization, citizenry, or alien registry” in connection with voter registration and voting).

189 See 8 U.S.C. § 1182(a)(6)(C)(i1)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

190 A R.S. § 16-166(F).

191 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”192

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.193

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’194 the EAC’s form,195 and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.19 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”197 However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”19% Further,
the Court noted that the NVRA only requires states to register eligible persons.199
Nor does the Court’s decision prohibit States from engaging in the voter list
maintenance procedures required by HAVA,200 such as inquiring about the
citizenship or immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

192 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

193 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”
194 52 U.S.C. § 20505(a)(1).

195 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL
VOTER REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred
this authority to the EAC.

196 570 U.S. 1 (2013).

197 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
198 Id. (cleaned up) (emphasis added).

199 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

200 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.20!

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.202

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.293 Additionally, HAVAZ204 requires you to
“perform list maintenance” of your voter rolls,205 and to ensure that “voters ... who
are not eligible to vote [in federal elections] are removed.”206 You must “ensure that
voter registration records in the State are accurate and are updated regularly,
including .... [a] system of file maintenance that makes a reasonable effort to remove
registrants who are ineligible to vote from the official list of eligible voters.”207

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”208
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”209 Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.210 After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters:

201 Arizona does not speak to the verification requirements established in either HAVA or the REAL
ID Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
202 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

203 A R.S. § 16-165.

204 P 1. 107-252, 116 Stat. 1666 (2002).

205 52 U.S.C. § 21083(a)(2)(A).

206 52 U.S.C. § 21083(a)(2)(B)(ii).

207 52 U.S.C. § 21083(a)(4)(A).

208 A R.S. § 16-143(A).

209 A R.S. § 16-143(B).

210 A R.S. §§ 16-161(B), -168(G)(1).



SAVE?11 the Social Security Administration (SSA) database2!2, and the National
Association for Public Health Statistics and Information Systems.213 Unfortunately,
the Secretary of State has failed to negotiate access to these databases for list
maintenance, so county recorders are currently unable to use them for list
maintenance.?14 Furthermore, SAVE and SSA have design flaws that hinder their
effectiveness for performing voter list maintenance.215

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”216

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”?17 The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”218

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even

211 A R.S. § 16-165(1).

212 A R.S. § 16-165(H).

213 A R.S. § 16-165(J).

214 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29,

2024).

215 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

216 A R.S. § 16-165(K).

217 8 U.S.C. § 1373(c) (emphasis added).

218 8 U.S.C. § 1644.



those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible
voters are removed from voter rolls.219 Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.220 This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an individual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability

219 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).

220 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.221

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.222
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General,
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

221 5 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS
Director Ur Jaddou to perform their statutory duties).

222 A R.S. § 16-165(K).
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Richard Garcia

La Paz County Recorder

1112 Joshua Avenue, Suite 201
Parker, Arizona 85344
recorder@lapazcountyaz.org

Dear Recorder Garcia:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information

611 Pennsylvania Ave SE #231 | Washington, DC 20003 | www.aflegal.org



obtained that requires cancellation of registrations.”?23 Because federal law secures
to you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.224
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.225 No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.226

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.227
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.228

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

223 A.R.S. § 16-165(K).

224 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

225 F.g. AR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A)
(making it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election
statutes); A.R.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote,
[who] knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal
elections to up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully
represents himself to be a citizen of the United States shall be fined under this title or imprisoned not
more than three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim
that he is a citizen of the United States in order to register to vote or to vote in any Federal, State, or
local election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a
crime to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the
naturalization, citizenry, or alien registry” in connection with voter registration and voting).

226 See 8 U.S.C. § 1182(a)(6)(C)(i1)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

227 A R.S. § 16-166(F).

228 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”229

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.230

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’231 the EAC’s form,232 and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.233 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”23¢ However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”235 Further,
the Court noted that the NVRA only requires states to register eligible persons.236
Nor does the Court’s decision prohibit States from engaging in the voter list
maintenance procedures required by HAVA,237 such as inquiring about the
citizenship or immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

229 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

230 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”
231 52 U.S.C. § 20505(a)(1).

232 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL
VOTER REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred
this authority to the EAC.

233 570 U.S. 1 (2013).

234 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
235 Jd. (cleaned up) (emphasis added).

236 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

237 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.238

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.239

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.240 Additionally, HAVAZ24! requires you to
“perform list maintenance” of your voter rolls,242 and to ensure that “voters ... who
are not eligible to vote [in federal elections] are removed.”243 You must “ensure that
voter registration records in the State are accurate and are updated regularly,
including .... [a] system of file maintenance that makes a reasonable effort to remove
registrants who are ineligible to vote from the official list of eligible voters.”244

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”’245
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”246 Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.247 After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters:

238 Arizona does not speak to the verification requirements established in either HAVA or the REAL
ID Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
239 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

240 A R.S. § 16-165.

241 P 1. 107-252, 116 Stat. 1666 (2002).

242 52 U.S.C. § 21083(a)(2)(A).

243 52 U.S.C. § 21083(a)(2)(B)(ii).

244 52 U.S.C. § 21083(a)(4)(A).

245 A R.S. § 16-143(A).

246 A R.S. § 16-143(B).

247 A R.S. §§ 16-161(B), -168(G)(1).



SAVE248 the Social Security Administration (SSA) database249, and the National
Association for Public Health Statistics and Information Systems.250 Unfortunately,
the Secretary of State has failed to negotiate access to these databases for list
maintenance, so county recorders are currently unable to use them for list
maintenance.?5! Furthermore, SAVE and SSA have design flaws that hinder their
effectiveness for performing voter list maintenance.252

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”253

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”?5¢ The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”255

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even

248 A R.S. § 16-165(1).

249 A R.S. § 16-165(H).

250 A R.S. § 16-165(J).

251 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29,

2024).

252 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

253 A.R.S. § 16-165(K).

254 8 U.S.C. § 1373(c) (emphasis added).

255 8 U.S.C. § 1644.



those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible
voters are removed from voter rolls.256 Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.257 This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an individual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability

256 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).

257 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.258

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.259
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General,
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

258 5 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS
Director Ur Jaddou to perform their statutory duties).

259 A.R.S. § 16-165(K).
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July 16, 2024

VIA EMAIL

Stephen Richer

Maricopa County Recorder
111 South 3rd Avenue, #103
Phoenix, Arizona 85003
voterinfo@risc.maricopa.gov

Dear Recorder Richer:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information

611 Pennsylvania Ave SE #231 | Washington, DC 20003 | www.aflegal.org



obtained that requires cancellation of registrations.”260 Because federal law secures
to you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.261
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.262 No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.263

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.264
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.265

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

260 A R.S. § 16-165(K).

261 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

262 F.g. AR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A)
(making it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election
statutes); A.R.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote,
[who] knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal
elections to up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully
represents himself to be a citizen of the United States shall be fined under this title or imprisoned not
more than three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim
that he is a citizen of the United States in order to register to vote or to vote in any Federal, State, or
local election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a
crime to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the
naturalization, citizenry, or alien registry” in connection with voter registration and voting).

263 See 8 U.S.C. § 1182(a)(6)(C)(i1)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

264 A R.S. § 16-166(F).

265 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”266

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.267

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’268 the EAC’s form,269 and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.270 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”27t However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”272 Further,
the Court noted that the NVRA only requires states to register eligible persons.273
Nor does the Court’s decision prohibit States from engaging in the voter list
maintenance procedures required by HAVA,24 such as inquiring about the
citizenship or immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

266 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

267 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”
268 52 U.S.C. § 20505(a)(1).

269 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL
VOTER REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred
this authority to the EAC.

270 570 U.S. 1 (2013).

271 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
272 Jd. (cleaned up) (emphasis added).

273 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

274 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.275

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.276

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.277 Additionally, HAVAZ278 requires you to
“perform list maintenance” of your voter rolls,27 and to ensure that “voters ... who
are not eligible to vote [in federal elections] are removed.”280 You must “ensure that
voter registration records in the State are accurate and are updated regularly,
including .... [a] system of file maintenance that makes a reasonable effort to remove
registrants who are ineligible to vote from the official list of eligible voters.”28!

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”282
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”283 Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters:
SAVE?84 the Social Security Administration (SSA) database285, and the National
Association for Public Health Statistics and Information Systems.286 Unfortunately,
the Secretary of State has failed to negotiate access to these databases for list
maintenance, so county recorders are currently unable to use them for list

275 Arizona does not speak to the verification requirements established in either HAVA or the REAL
ID Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
276 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

2717 A.R.S. § 16-165.

278 P.L.. 107-252, 116 Stat. 1666 (2002).

279 52 U.S.C. § 21083(a)(2)(A).

280 52 U.S.C. § 21083(a)(2)(B)(ii).

281 52 U.S.C. § 21083(a)(4)(A).

282 A R.S. § 16-143(A).

283 A.R.S. § 16-143(B).

284 A R.S. § 16-165(1).

285 A.R.S. § 16-165(H).

286 A R.S. § 16-165(J).



maintenance.28”7 Furthermore, SAVE and SSA have design flaws that hinder their
effectiveness for performing voter list maintenance.288

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”289

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”2% The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”291

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even
those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible
voters are removed from voter rolls.292 Also, Arizona’s Constitution and statutes
impose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United

287 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29,
2024).

288 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

289 A R.S. § 16-165(K).

290 8 U.S.C. § 1373(c) (emphasis added).

291 8 U.S.C. § 1644.

292 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).



States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.293 This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an individual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability
to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

293 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.294

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.29
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county; and
(2) Submitted the list of your county’s federal-only voters to the Attorney General.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

294 5 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS
Director Ur Jaddou to perform their statutory duties).

295 A.R.S. § 16-165(K).
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July 16, 2024

VIA EMAIL

Lydia Durst

Mohave County Recorder

700 West Beale Street
Kingman, Arizona 86402
voterregistration@mohave.gov

Dear Recorder Durst:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information

611 Pennsylvania Ave SE #231 | Washington, DC 20003 | www.aflegal.org



obtained that requires cancellation of registrations.”2% Because federal law secures
to you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.297
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.298 No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.299

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.300
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.30!

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

296 A.R.S. § 16-165(K).

297 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

298 F.g. AR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A)
(making it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election
statutes); A.R.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote,
[who] knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal
elections to up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully
represents himself to be a citizen of the United States shall be fined under this title or imprisoned not
more than three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim
that he is a citizen of the United States in order to register to vote or to vote in any Federal, State, or
local election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a
crime to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the
naturalization, citizenry, or alien registry” in connection with voter registration and voting).

299 See 8 U.S.C. § 1182(a)(6)(C)(i1)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

300 A R.S. § 16-166(F).

301 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”302

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.303

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’304 the EAC’s form,3%5 and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.3% that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”307 However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”30% Further,
the Court noted that the NVRA only requires states to register eligible persons.309
Nor does the Court’s decision prohibit States from engaging in the voter list
maintenance procedures required by HAVA,310 such as inquiring about the
citizenship or immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

302 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

303 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”
304 52 U.S.C. § 20505(a)(1).

305 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL
VOTER REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred
this authority to the EAC.

306 570 U.S. 1 (2013).

307 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
308 Id. (cleaned up) (emphasis added).

309 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

310 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(i1), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.3!!

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.312

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.313 Additionally, HAVA3!4 requires you to
“perform list maintenance” of your voter rolls,3!5> and to ensure that “voters ... who
are not eligible to vote [in federal elections] are removed.”316 You must “ensure that
voter registration records in the State are accurate and are updated regularly,
including .... [a] system of file maintenance that makes a reasonable effort to remove
registrants who are ineligible to vote from the official list of eligible voters.”317

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”318
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”31® Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.320 After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters:

311 Arizona does not speak to the verification requirements established in either HAVA or the REAL
ID Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
312 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

313 AR.S. § 16-165.

314 P L. 107-252, 116 Stat. 1666 (2002).

315 52 U.S.C. § 21083(a)(2)(A).

316 52 U.S.C. § 21083(a)(2)(B)(1i).

317 52 U.S.C. § 21083(a)(4)(A).

318 A R.S. § 16-143(A).

319 A R.S. § 16-143(B).

320 A R.S. §§ 16-161(B), -168(G)(1).



SAVE321 the Social Security Administration (SSA) database322, and the National
Association for Public Health Statistics and Information Systems.323 Unfortunately,
the Secretary of State has failed to negotiate access to these databases for list
maintenance, so county recorders are currently unable to use them for list
maintenance.324 Furthermore, SAVE and SSA have design flaws that hinder their
effectiveness for performing voter list maintenance.325

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”326

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”327 The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”328

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even

321 AR.S. § 16-165(1).

322 AR.S. § 16-165(H).

323 A R.S. § 16-165(J).

324 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29,
2024).

325 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

326 A R.S. § 16-165(K).

32718 U.S.C. § 1373(c) (emphasis added).

328 8 U.S.C. § 1644.



those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible
voters are removed from voter rolls.329 Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.330 This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an individual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability

329 52 U.S.C. § 21083(a)(2)(A), (2)(2)(B)(1), (a)(4)(A).

330 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.331

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.332
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General,
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

331 5 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS
Director Ur Jaddou to perform their statutory duties).

332 AR.S. § 16-165(K).
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July 16, 2024

VIA EMAIL

Michael Sample

Navajo County Recorder

100 East Code Talkers Drive/South Hwy 77
Holbrook, Arizona 86025
Michael.Sample@navajocountyaz.gov

Dear Recorder Sample:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information

611 Pennsylvania Ave SE #231 | Washington, DC 20003 | www.aflegal.org



obtained that requires cancellation of registrations.”333 Because federal law secures
to you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.334
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.335 No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.336

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.337
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.338

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

333 A.R.S. § 16-165(K).

334 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

33 E.g. AR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A)
(making it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election
statutes); A.R.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote,
[who] knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal
elections to up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully
represents himself to be a citizen of the United States shall be fined under this title or imprisoned not
more than three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim
that he is a citizen of the United States in order to register to vote or to vote in any Federal, State, or
local election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a
crime to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the
naturalization, citizenry, or alien registry” in connection with voter registration and voting).

336 See 8 U.S.C. § 1182(a)(6)(C)(i1)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

337 A.R.S. § 16-166(F).

338 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”339

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.340

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’341 the EAC’s form,342 and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.343 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”344 However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”345 Further,
the Court noted that the NVRA only requires states to register eligible persons.346
Nor does the Court’s decision prohibit States from engaging in the voter list
maintenance procedures required by HAVA,347 such as inquiring about the
citizenship or immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

339 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

340 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”
341 52 U.S.C. § 20505(a)(1).

342 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL
VOTER REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred
this authority to the EAC.

343 570 U.S. 1 (2013).

344 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
345 Id. (cleaned up) (emphasis added).

346 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

34752 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(i1), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.348

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.349

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.350 Additionally, HAVA35! requires you to
“perform list maintenance” of your voter rolls,352 and to ensure that “voters ... who
are not eligible to vote [in federal elections] are removed.”353 You must “ensure that
voter registration records in the State are accurate and are updated regularly,
including .... [a] system of file maintenance that makes a reasonable effort to remove
registrants who are ineligible to vote from the official list of eligible voters.”354

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”’355
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”356 Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.357 After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters:

348 Arizona does not speak to the verification requirements established in either HAVA or the REAL
ID Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
349 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

350 A R.S. § 16-165.

351 P L. 107-252, 116 Stat. 1666 (2002).

352 52 U.S.C. § 21083(a)(2)(A).

353 52 U.S.C. § 21083(a)(2)(B)(i).

354 52 U.S.C. § 21083(a)(4)(A).

355 A.R.S. § 16-143(A).

356 A R.S. § 16-143(B).

357 AR.S. §§ 16-161(B), -168(G)(1).



SAVES358 the Social Security Administration (SSA) database3%9, and the National
Association for Public Health Statistics and Information Systems.360 Unfortunately,
the Secretary of State has failed to negotiate access to these databases for list
maintenance, so county recorders are currently unable to use them for list
maintenance.36! Furthermore, SAVE and SSA have design flaws that hinder their
effectiveness for performing voter list maintenance.362

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”363

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”364 The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”365

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even

358 A R.S. § 16-165(1).

359 AR.S. § 16-165(H).

360 A R.S. § 16-165(J).

361 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29,
2024).

362 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

363 A.R.S. § 16-165(K).

364 8 U.S.C. § 1373(c) (emphasis added).

365 8 U.S.C. § 1644.



those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible
voters are removed from voter rolls.366 Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.367 This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an individual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability

366 52 U.S.C. § 21083(a)(2)(A), (2)(2)(B)(1), (a)(4)(A).

367 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.368

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.369
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General,
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

368 5 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS
Director Ur Jaddou to perform their statutory duties).

369 A R.S. § 16-165(K).
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Gabriella Cazares-Kelly

Pima County Recorder

240 N Stone Ave, Tucson, Arizona 85701
Tucson, Arizona 85702
recorder@recorder.pima.gov

Dear Recorder Cazares-Kelly:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information

611 Pennsylvania Ave SE #231 | Washington, DC 20003 | www.aflegal.org



obtained that requires cancellation of registrations.”370 Because federal law secures
to you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.37!
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.372 No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.373

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.374
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.375

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

3710 A R.S. § 16-165(K).

371 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

32 F.g. AR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A)
(making it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election
statutes); A.R.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote,
[who] knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal
elections to up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully
represents himself to be a citizen of the United States shall be fined under this title or imprisoned not
more than three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim
that he is a citizen of the United States in order to register to vote or to vote in any Federal, State, or
local election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a
crime to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the
naturalization, citizenry, or alien registry” in connection with voter registration and voting).

373 See 8 U.S.C. § 1182(a)(6)(C)(i1)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

374 A.R.S. § 16-166(F).

375 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”376

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.377

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’378 the EAC’s form,37 and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.380 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”3%1 However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”3%2 Further,
the Court noted that the NVRA only requires states to register eligible persons.383
Nor does the Court’s decision prohibit States from engaging in the voter list
maintenance procedures required by HAVA,384 such as inquiring about the
citizenship or immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

376 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

377 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”
378 52 U.S.C. § 20505(a)(1).

379 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL
VOTER REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred
this authority to the EAC.

380 570 U.S. 1 (2013).

381 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
382 Id. (cleaned up) (emphasis added).

383 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

384 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(i1), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.385

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.386

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.387 Additionally, HAVA388 requires you to
“perform list maintenance” of your voter rolls,38 and to ensure that “voters ... who
are not eligible to vote [in federal elections] are removed.”39 You must “ensure that
voter registration records in the State are accurate and are updated regularly,
including .... [a] system of file maintenance that makes a reasonable effort to remove
registrants who are ineligible to vote from the official list of eligible voters.”391

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”’392
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”393 Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.394 After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters:

385 Arizona does not speak to the verification requirements established in either HAVA or the REAL
ID Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
386 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

387 A.R.S. § 16-165.

388 P L. 107-252, 116 Stat. 1666 (2002).

389 52 U.S.C. § 21083(a)(2)(A).

390 52 U.S.C. § 21083(a)(2)(B)(1i).

391 52 U.S.C. § 21083(a)(4)(A).

392 A R.S. § 16-143(A).

393 A R.S. § 16-143(B).

394 A R.S. §§ 16-161(B), -168(G)(1).



SAVE39%, the Social Security Administration (SSA) database3%, and the National
Association for Public Health Statistics and Information Systems.397 Unfortunately,
the Secretary of State has failed to negotiate access to these databases for list
maintenance, so county recorders are currently unable to use them for list
maintenance.3%8 Furthermore, SAVE and SSA have design flaws that hinder their
effectiveness for performing voter list maintenance.3%99

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”400

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”401 The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”402

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even

395 A R.S. § 16-165(1).

396 A R.S. § 16-165(H).

397 AR.S. § 16-165(J).

398 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29,

2024).

399 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

400 A R.S. § 16-165(K).

401 8 U.S.C. § 1373(c) (emphasis added).

402 8 U.S.C. § 1644.



those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible
voters are removed from voter rolls.403 Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.404 This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an individual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability

403 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).

404 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.405

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.406
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General,
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

405 5 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS
Director Ur Jaddou to perform their statutory duties).

406 A R.S. § 16-165(K).
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Dana Lewis

Pinal County Recorder
320 W Adamsville Rd
Florence, AZ 85132
Recorder@pinal.gov

Dear Recorder Lewis:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information

611 Pennsylvania Ave SE #231 | Washington, DC 20003 | www.aflegal.org



obtained that requires cancellation of registrations.”#07 Because federal law secures
to you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.408
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.409 No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.410

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.41!
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.412

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

407 AR.S. § 16-165(K).

408 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

109 F.g. AR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A)
(making it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election
statutes); A.R.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote,
[who] knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal
elections to up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully
represents himself to be a citizen of the United States shall be fined under this title or imprisoned not
more than three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim
that he is a citizen of the United States in order to register to vote or to vote in any Federal, State, or
local election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a
crime to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the
naturalization, citizenry, or alien registry” in connection with voter registration and voting).

410 See 8 U.S.C. § 1182(a)(6)(C)(i1)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

411 A R.S. § 16-166(F).

412 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”413

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.414

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’415 the EAC’s form,41¢ and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.417 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”418 However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”41® Further,
the Court noted that the NVRA only requires states to register eligible persons.420
Nor does the Court’s decision prohibit States from engaging in the voter list
maintenance procedures required by HAVA,421 such as inquiring about the
citizenship or immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

413 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

414 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”
415 52 U.S.C. § 20505(a)(1).

416 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL
VOTER REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred
this authority to the EAC.

417570 U.S. 1 (2013).

418 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
419 Id. (cleaned up) (emphasis added).

420 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

421 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.422

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.423

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.424¢ Additionally, HAVA%25 requires you to
“perform list maintenance” of your voter rolls,426 and to ensure that “voters ... who
are not eligible to vote [in federal elections] are removed.”427 You must “ensure that
voter registration records in the State are accurate and are updated regularly,
including .... [a] system of file maintenance that makes a reasonable effort to remove
registrants who are ineligible to vote from the official list of eligible voters.”428

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”429
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”430 Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.43! After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters:

422 Arizona does not speak to the verification requirements established in either HAVA or the REAL
ID Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
423 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

424 A R.S. § 16-165.

425 P 1. 107-252, 116 Stat. 1666 (2002).

426 52 U.S.C. § 21083(a)(2)(A).

427 52 U.S.C. § 21083(a)(2)(B)(ii).

428 52 U.S.C. § 21083(a)(4)(A).

429 A R.S. § 16-143(A).

430 A R.S. § 16-143(B).

431 AR.S. §§ 16-161(B), -168(G)(1).



SAVE432 the Social Security Administration (SSA) database433, and the National
Association for Public Health Statistics and Information Systems.434 Unfortunately,
the Secretary of State has failed to negotiate access to these databases for list
maintenance, so county recorders are currently unable to use them for list
maintenance.435 Furthermore, SAVE and SSA have design flaws that hinder their
effectiveness for performing voter list maintenance.436

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”437

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”43% The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”439

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even

432 AR.S. § 16-165(1).

433 AR.S. § 16-165(H).

434 A R.S. § 16-165(J).

435 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29,

2024).

436 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

437 A.R.S. § 16-165(K).

438 8 U.S.C. § 1373(c) (emphasis added).

439 8 U.S.C. § 1644.



those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible
voters are removed from voter rolls.440 Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.44! This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an individual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability

440 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).

441 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.442

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.443
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General,
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

442 5 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS
Director Ur Jaddou to perform their statutory duties).

443 A R.S. § 16-165(K).
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July 16, 2024

VIA EMAIL

Anita Moreno

Santa Cruz County Recorder

2150 North Congress Drive, Suite 101
Nogales, Arizona 85621
recorder@santacruzcountyaz.gov

Dear Recorder Moreno:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information

611 Pennsylvania Ave SE #231 | Washington, DC 20003 | www.aflegal.org



obtained that requires cancellation of registrations.”#44 Because federal law secures
to you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.445
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.446 No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.447

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.448
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.449

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

444 AR.S. § 16-165(K).

445 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

446 F.g. AR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A)
(making it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election
statutes); A.R.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote,
[who] knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal
elections to up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully
represents himself to be a citizen of the United States shall be fined under this title or imprisoned not
more than three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim
that he is a citizen of the United States in order to register to vote or to vote in any Federal, State, or
local election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a
crime to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the
naturalization, citizenry, or alien registry” in connection with voter registration and voting).

447 See 8 U.S.C. § 1182(a)(6)(C)(i1)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

448 A R.S. § 16-166(F).

449 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”450

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.45!

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’#52 the EAC’s form,453 and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.#54 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”455 However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”456 Further,
the Court noted that the NVRA only requires states to register eligible persons.457
Nor does the Court’s decision prohibit States from engaging in the voter list
maintenance procedures required by HAVA,48 such as inquiring about the
citizenship or immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

450 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

451 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”
452 52 U.S.C. § 20505(a)(1).

453 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL
VOTER REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred
this authority to the EAC.

454 570 U.S. 1 (2013).

455 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
456 Jd. (cleaned up) (emphasis added).

457 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

458 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.459

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.460

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.461 Additionally, HAVA%62 requires you to
“perform list maintenance” of your voter rolls,463 and to ensure that “voters ... who
are not eligible to vote [in federal elections] are removed.”464 You must “ensure that
voter registration records in the State are accurate and are updated regularly,
including .... [a] system of file maintenance that makes a reasonable effort to remove
registrants who are ineligible to vote from the official list of eligible voters.”465

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”466
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”467 Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.468 After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters:

459 Arizona does not speak to the verification requirements established in either HAVA or the REAL
ID Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
460 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

461 A R.S. § 16-165.

462 P 1.. 107-252, 116 Stat. 1666 (2002).

463 52 U.S.C. § 21083(a)(2)(A).

464 52 U.S.C. § 21083(a)(2)(B)(i).

465 52 U.S.C. § 21083(a)(4)(A).

466 A R.S. § 16-143(A).

467 A R.S. § 16-143(B).

468 A R.S. §§ 16-161(B), -168(G)(1).



SAVE469 the Social Security Administration (SSA) database4?0, and the National
Association for Public Health Statistics and Information Systems.47! Unfortunately,
the Secretary of State has failed to negotiate access to these databases for list
maintenance, so county recorders are currently unable to use them for list
maintenance.4’? Furthermore, SAVE and SSA have design flaws that hinder their
effectiveness for performing voter list maintenance.473

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”474

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”47> The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”476

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even

469 A R.S. § 16-165(I).

470 A R.S. § 16-165(H).

411 A R.S. § 16-165(J).

472 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29,

2024).

473 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

474 A R.S. § 16-165(K).

475 8 U.S.C. § 1373(c) (emphasis added).

476 8 U.S.C. § 1644.



those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible
voters are removed from voter rolls.477 Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.478 This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an individual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability

4717 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).

478 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.47®

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.480
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General,
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

479 5 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS
Director Ur Jaddou to perform their statutory duties).

480 A R.S. § 16-165(K).



B, AMERICA
FIRST
S | EGAL

July 16, 2024

VIA EMAIL

Michelle Burchill

Yavapai County Recorder

1015 Fair Street, Room # 228
Prescott, Arizona 86305
voter.registration@yavapaiaz.gov

Dear Recorder Burchill:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information

611 Pennsylvania Ave SE #231 | Washington, DC 20003 | www.aflegal.org



obtained that requires cancellation of registrations.”#8! Because federal law secures
to you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.482
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.483 No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.484

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.485
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.486

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

481 A R.S. § 16-165(K).

482 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

483 F.g. AR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A)
(making it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election
statutes); A.R.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote,
[who] knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal
elections to up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully
represents himself to be a citizen of the United States shall be fined under this title or imprisoned not
more than three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim
that he is a citizen of the United States in order to register to vote or to vote in any Federal, State, or
local election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a
crime to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the
naturalization, citizenry, or alien registry” in connection with voter registration and voting).

484 See 8 U.S.C. § 1182(a)(6)(C)(i1)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

485 A R.S. § 16-166(F).

486 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”487

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.488

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’489 the EAC’s form,49 and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.#91 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”492 However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”493 Further,
the Court noted that the NVRA only requires states to register eligible persons.494
Nor does the Court’s decision prohibit States from engaging in the voter list
maintenance procedures required by HAVA,49 such as inquiring about the
citizenship or immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

487 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

488 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”
489 52 U.S.C. § 20505(a)(1).

490 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL
VOTER REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred
this authority to the EAC.

491 570 U.S. 1 (2013).

492 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
493 Id. (cleaned up) (emphasis added).

494 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

495 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(1), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.49

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.497

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.498 Additionally, HAVA%% requires you to
“perform list maintenance” of your voter rolls,50 and to ensure that “voters ... who
are not eligible to vote [in federal elections] are removed.”?0! You must “ensure that
voter registration records in the State are accurate and are updated regularly,
including .... [a] system of file maintenance that makes a reasonable effort to remove
registrants who are ineligible to vote from the official list of eligible voters.”502

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”’503
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”504¢ Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.505 After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters:

496 Arizona does not speak to the verification requirements established in either HAVA or the REAL
ID Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
497 ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

498 A R.S. § 16-165.

499 P 1. 107-252, 116 Stat. 1666 (2002).

500 52 U.S.C. § 21083(a)(2)(A).

501 52 U.S.C. § 21083(a)(2)(B)(i).

502 52 U.S.C. § 21083(a)(4)(A).

503 A .R.S. § 16-143(A).

504 A R.S. § 16-143(B).

505 A R.S. §§ 16-161(B), -168(G)(1).



SAVE506 the Social Security Administration (SSA) database0?, and the National
Association for Public Health Statistics and Information Systems.598 Unfortunately,
the Secretary of State has failed to negotiate access to these databases for list
maintenance, so county recorders are currently unable to use them for list
maintenance.’%9 Furthermore, SAVE and SSA have design flaws that hinder their
effectiveness for performing voter list maintenance.510

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”511

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”?12 The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”513

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even

506 A R.S. § 16-165(1).

507 A R.S. § 16-165(H).

508 A R.S. § 16-165(J).

509 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29,
2024).

510 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

511 A R.S. § 16-165(K).

512 8 U.S.C. § 1373(c) (emphasis added).

513 8 U.S.C. § 1644.



those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible
voters are removed from voter rolls.514 Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.5®> This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an individual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability

514 52 U.S.C. § 21083(a)(2)(A), (2)(2)(B)(1), (a)(4)(A).

515 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.516

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.517
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General,
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

516 5 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS
Director Ur Jaddou to perform their statutory duties).

517 AR.S. § 16-165(K).
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July 16, 2024

VIA EMAIL

Richard Colwell

Yuma County Recorder

102 S. Main Street

Yuma, Arizona 85364
Richard.Colwell@yumacountyaz.gov

Dear Recorder Colwell:

I write to you on behalf of our clients, Arizona Free Enterprise Club and Strong
Communities Foundation of Arizona, to remind you of your obligation to remove
foreign citizens from your voter rolls. If you continue to fail to fulfill this important
duty, our clients may take legal action against you to compel you to do so.

Fortunately, there is an easy way for you to confirm the citizenship of registered
voters and thus fulfill your responsibility. Congress has given you two critical tools
to verify the citizenship status of individuals registered to vote in your county: 8
U.S.C. § 1373 and 8 U.S.C. § 1644. These tools, codified in federal law for decades,
allow you to submit requests for information to the Department of Homeland Security
(DHS) about an individual’s citizenship or immigration status for any lawful purpose.
This includes an inquiry where you have reason to believe that a given individual
who is registered to vote might not be a United States citizen.

Unlike the Systematic Alien Verification for Entitlements (SAVE) Program, which
requires the use of some DHS identifier to perform a search—like an Alien
Registration Number or other DHS receipt number—requests under sections 1373
and 1644 require DHS to search for specific individuals using any available
information such as a name and date of birth. Based on the information you receive
1n response, you can take further steps consistent with applicable law to ensure that
only U.S. citizens remain on your voter rolls.

Congress has imposed upon DHS a mandatory obligation to respond to lawful
inquiries about an individual’s citizenship or immigration status. Should DHS refuse
or fail to provide this information, you can initiate legal action to obtain it. Given the
unprecedented levels of illegal immigration since January 20, 2021, the need for
action could not be greater, and the stakes could not be higher.

Furthermore, Arizona law imposes on you a mandatory duty to consult “relevant ...
federal databases to which the county recorder has access to confirm information

611 Pennsylvania Ave SE #231 | Washington, DC 20003 | www.aflegal.org



obtained that requires cancellation of registrations.”®8 Because federal law secures
to you the right of access to DHS’s information, you have a mandatory duty under
Arizona law to take advantage of that access to verify the citizenship of voters. If you
act now, there is still time to conduct legally sound voter list maintenance and remove
ineligible foreign nationals from your county’s voter rolls before the fall elections.

I. State and federal law prohibit foreign nationals from voting or
registering to vote.

As you know, only U.S. citizens can legally vote in State and federal elections.519
Further, it is a State and federal crime for any foreign national to register to vote or
to vote in State or federal elections.?20 No foreign national is authorized to register to
vote in or to vote in State or federal elections, regardless of immigration status. And
there are severe immigration-related consequences for any foreign national who
attempts to vote in federal elections—namely, the foreign national becomes forever
barred from any future immigration benefit in the United States.521

Because it is illegal for any foreign national to register to vote or to vote, there is no
reason for a foreign national to be on your voter rolls. As you know, Arizona law
requires that persons registering to vote provide documentary proof of citizenship.522
However, the U.S. Supreme Court has held that the State may not impose these voter
registration requirements for federal races because such information is not required
on the federal voter registration form.523

The Help America Vote Act (HAVA) established the U.S. Election Assistance
Commission (EAC), which is responsible for setting the requirements for registering
to vote using the federal form. Unfortunately, the form promulgated by the EAC does

518 A R.S. § 16-165(K).

519 See, e.g., Ariz. Const. art. VII, § 2(A) (requiring that all voters be U.S. citizens); A.R.S. § 16-101(A)(1)
(same); National Voter Registration Act, P.L. 103-31, 107 Stat. 77 (1993) (requiring the federal voter
registration form to contain the question “Are you a citizen of the United States of America?”).

520 F/o. ALR.S. § 16-182(A) (making false registration to vote a class 6 felony); A.R.S. § 16-184(A)
(making it a class 5 felony to “knowingly swear[] falsely to an affidavit” required by Arizona’s election
statutes); A.R.S. § 16-1016(1) (making it a class 5 felony to for a person “[n]ot being entitled to vote,
[who] knowingly votes”); 18 U.S.C. § 611 (criminal statute subjecting aliens who vote in federal
elections to up to one year in prison or a criminal fine); 18 U.S.C. § 911 (“Whoever falsely and willfully
represents himself to be a citizen of the United States shall be fined under this title or imprisoned not
more than three years, or both.”); 18 U.S.C. § 1015(f) (knowingly making “any false statement or claim
that he is a citizen of the United States in order to register to vote or to vote in any Federal, State, or
local election” subjects an alien to five years’ imprisonment or fine); 52 U.S.C. § 21144(b) (making it a
crime to “knowingly commit[] fraud or knowingly make[] a false statement with respect to the
naturalization, citizenry, or alien registry” in connection with voter registration and voting).

521 See 8 U.S.C. § 1182(a)(6)(C)(i1)(I) (making ineligible for a visa and inadmissible into the United
States “[a]ny alien who falsely represents, or has falsely represented, himself or herself to be a citizen
of the United States for any purpose or benefit ... any ... Federal or State law”).

522 AR.S. § 16-166(F).

523 Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 1 (2013).



not expressly require applicants to submit documentary proof of citizenship. Instead,
it merely requires voter registrants to sign a form “under penalty of perjury,”
swearing or affirming that “I am a United States citizen.”524

I have reviewed my state’s instructions and | swear/affirm that:

= | am a United States citizen

= | meet the eligibility requirements of my state and
subscribe to any oath required.

= The information | have provided is true to the best of my
knowledge under penalty of perjury. If | have provided false 7
information, | may be fned , imprisoned, or (if not a U.S. Date: I / / |
citizen) deported from or refused entry to the United States.

Please sign full name (or put mark) a

Month Day Year

The form also warns that providing false information may lead to legal consequences,
including fines, imprisonment, and, in circumstances involving foreign nationals who
register to vote, removal from the United States and other potential immigration
enforcement consequences.?25

Because the National Voter Registration Act (NVRA) requires States to “accept and
use”’?26 the EAC’s form,527 and because that form does not require documentary proof
of citizenship, the Supreme Court held in Arizona v. Inter Tribal Council of Arizona,
Inc.528 that “the NVRA forbids States to demand that an applicant submit additional
information beyond that required by the Federal Form.”529 However, the Court also
held that the NVRA “does not preclude States from denying registration based on
information in their possession establishing the applicant’s ineligibility.”530 Further,
the Court noted that the NVRA only requires states to register eligible persons.53!
Nor does the Court’s decision prohibit States from engaging in the voter list
maintenance procedures required by HAVA,532 such as inquiring about the
citizenship or immigration status of potentially ineligible voters on voter rolls.

Further, despite its prohibition on requiring evidence of citizenship status beyond the
four corners of EAC’s federal voter registration form, the Court acknowledged that

524 Register to Vote in your State by Using this Postcard Form and Guide, U.S. ELECTION ASSISTANCE
COMMISSION, https://tinyurl.com/4wj6vm6r (located in Box 9 on the fourth page of the document; the
page is titled “Voter Registration Application”).

525 Id. The form’s actual language states that an individual who provides false information on the form
can be “fned [sic], imprisoned, or,” for aliens, “deported from or refused entry to the United States.”
526 52 U.S.C. § 20505(a)(1).

527 The NVRA originally delegated this authority to the Federal Election Commission. NATIONAL
VOTER REGISTRATION ACT OF 1993, PL 103-31, May 20, 1993, 107 Stat 77 § 6(a)(1). HAVA transferred
this authority to the EAC.

528 570 U.S. 1 (2013).

529 Id. at 15. While this was the Court’s core holding, this remains a highly questionable position in
light of the fact that the form is silent on the issue of requiring documentation in support of citizenship.
530 Id. (cleaned up) (emphasis added).

531 Id. “... §1973gg—6(a)(1)(B) only requires a State to register an “eligible applicant” who submits a
timely Federal Form. (Emphasis added.)”

532 52 U.S.C. § 21083(a)(2)(A), (a)(2)(B)(i1), (a)(4)(A).



States nevertheless could access information via other means to help them resolve
questions about a voter registration applicant’s citizenship status.?33

According to the Arizona Secretary of State’s Office, as of April 2024, 35,273
registered voters in Arizona had failed to provide proof of citizenship and were,
therefore, registered only to vote in federal races.534

I1. State and federal law require counties to conduct voter list
maintenance and remove foreign nationals from voter rolls.

Both State and federal law require you to remove ineligible voters from your voter
rolls. Arizona law requires you to perform monthly list maintenance to confirm the
citizenship of federal-only registered voters.535 Additionally, HAVA5336 requires you to
“perform list maintenance” of your voter rolls,>37 and to ensure that “voters ... who
are not eligible to vote [in federal elections] are removed.”>3® You must “ensure that
voter registration records in the State are accurate and are updated regularly,
including .... [a] system of file maintenance that makes a reasonable effort to remove
registrants who are ineligible to vote from the official list of eligible voters.”539

You are also required to send “to the attorney general a list of all individuals who are
registered to vote and who have not provided satisfactory evidence of citizenship”540
so that the Attorney General may fulfill her obligation “to use all available resources
to verify the citizenship status of the applicant[s].”54! Surprisingly, even though this
statutory provision is currently in force and not enjoined by any court, we understand
that none of the county recorders have fulfilled their obligations under this statute.

Additionally, county recorders must “prominently post on the recorder’s website the
number of persons who are registered to vote... who have not provided proof of
citizenship” as of January 2, February 20, April 1, and July 1 of this year.542 After a
diligent review, we could not locate those totals on your website.

Additionally, Arizona’s list maintenance statute requires counties to consult monthly
several specific databases to determine the citizenship of federal-only voters:

533 Arizona does not speak to the verification requirements established in either HAVA or the REAL
ID Act. Indeed, Arizona neither cites nor mentions either of these two Acts of Congress in its decision.
53¢ ARIZONA SECRETARY OF STATE’S OFFICE, Federal Only Registrants as of April 1st, 2024, (Apr. 1,
2024), https://tinyurl.com/3apvrxub.

535 A.R.S. § 16-165.

536 P L. 107-252, 116 Stat. 1666 (2002).

537 52 U.S.C. § 21083(a)(2)(A).

538 52 U.S.C. § 21083(a)(2)(B)(1i).

539 52 U.S.C. § 21083(a)(4)(A).

540 A R.S. § 16-143(A).

541 AR.S. § 16-143(B).

542 A R.S. §§ 16-161(B), -168(G)(1).



SAVE543, the Social Security Administration (SSA) database44, and the National
Association for Public Health Statistics and Information Systems.545 Unfortunately,
the Secretary of State has failed to negotiate access to these databases for list
maintenance, so county recorders are currently unable to use them for list
maintenance.546 Furthermore, SAVE and SSA have design flaws that hinder their
effectiveness for performing voter list maintenance.?47

Notwithstanding the unavailability of the SAVE, SSA, and NAPHSIS databases
because of the Secretary of State’s negligence in obtaining access, Arizona law still
1mposes broad duties on counties to perform list maintenance using other databases,
requiring that “[t]o the extent practicable, the county recorder shall review relevant
city, town, county, state and federal databases to which the county recorder has
access to confirm information obtained that requires cancellation of registrations.”548

III. County recorders have access to DHS to verify the citizenship or
immigration status of registered voters on voter rolls—and DHS
has a legal obligation to provide such information.

Fortunately, counties have an alternative solution for obtaining information about
individuals on their voter rolls. And they can do so without the need to access the
SAVE, SSA, or NAPHSIS databases.

The Immigration and Nationality Act (INA), at 8 U.S.C. § 1373, requires DHS to
“respond to an inquiry by a Federal, State, or local government agency, seeking to
verify or ascertain the citizenship or immigration status of any individual within the
jurisdiction of the agency for any purpose authorized by law, by providing the
requested verification or status information.”>4® The INA also states, in 8 U.S.C. §
1644, that “[n]otwithstanding any other provision of Federal, State, or local law, no
State or local government entity may be prohibited, or in any way restricted, from
sending to or receiving from ... [DHS] information regarding the immigration status,
lawful or unlawful, of an alien in the United States.”550

As explained above, State and federal law unambiguously require that voters in
federal elections be United States citizens and prohibits all foreign nationals, even

543 AR.S. § 16-165(1).

544 AR.S. § 16-165(H).

545 AR.S. § 16-165(J).

546 Mi Familia Vota v. Fontes, --- F.Supp.3d ---, 2024 WL 862406, at *5, *6, *7 (D. Ariz. Feb. 29,
2024).

547 AMERICA FIRST LEGAL FOUNDATION, America First Legal Sends All 50 States a Plan for How to Use
Existing Federal Law to Prevent Foreign Nationals from Illegally Voting in American Elections, (June
24, 2024), https://tinyurl.com/ys48bsbn.

548 A R.S. § 16-165(K).

549 8 U.S.C. § 1373(c) (emphasis added).

550 8 U.S.C. § 1644.



those who are lawfully present in the United States, from registering to vote or voting.
State and federal law also impose on counties the duty of ensuring that ineligible
voters are removed from voter rolls.?5! Also, Arizona’s Constitution and statutes
1mpose citizenship requirements, and 8 U.S.C. § 1644 confers on counties unrestricted
authority to obtain information about the immigration status of aliens in the United
States. Therefore, it is a “purpose authorized by law” under 8 U.S.C. § 1373(c) for a
county to ask DHS about the citizenship status of presently registered voters.

Notably, DHS already can verify an individual’s citizenship. For example, DHS
maintains the Person Centric Query System (PCQS) database. It allows agency
employees to look up individuals and quickly and easily verify their citizenship status
using only a name and date of birth.552 This means that, right now, DHS can answer
all of your inquiries about the citizenship status of all presently registered voters and
all persons attempting to register to vote and do so at no cost. You already have the
authority to submit citizenship inquiries about registered voters to DHS, and you can
demand immediate responses from DHS.

Of course, DHS does not maintain a list of all foreign nationals, just those individuals
it has encountered through one of its immigration agencies. Accordingly, the absence
of information in DHS’s databases is insufficient evidence in and of itself to remove
an individual from a State’s voter rolls. However, an affirmative match with an
individual who has not become a naturalized citizen would likely provide sufficient
grounds for further inquiry and, in most cases, eventual removal from voter rolls. It
may be that some individuals subject to such a query could have subsequently
naturalized and would, therefore, not be subject to removal from a State’s voter rolls,
but PCQS should also contain that naturalization information.

Thus, whenever a foreign national is listed in PCQS without any accompanying
naturalization information, there would be reasonable grounds to follow the
procedures outlined in A.R.S. § 16-165((A)(10) for notifying and giving a person the
opportunity to submit necessary documentation to avoid removal from the
registration rolls.

Because this system of verification relies on information in DHS’s databases, it
necessarily would not be able to provide information about aliens in the United States
who have evaded detection. However, using these tools provides you with the ability

551 52 U.S.C. § 21083(a)(2)(A), (2)(2)(B)(1), (a)(4)(A).

552 Privacy Impact Assessment Update for the USCIS Person Centric Query Service Supporting
Immigration Status Verifiers of the USCIS Enterprise Service Directorate/Verification Division, DEP’T
OF HOMELAND SEC. (June 8, 2011), https:/tinyurl.com/8c34jpad. (“Status verifiers may conduct queries
based on an individual’s name and date of birth.”); DEP'T OF STATE, Foreign Affairs Manual, 9 FAM
202.2-5(C)(c) (instruction to consular officers about using PCQS stating that “[y]ou can review the
applicant’s information by ... entering the name and date of birth of the individual”).



to remove countless ineligible voters from your voter rolls if they were, in fact,
encountered by DHS and have not naturalized.

If DHS fails to respond to an inquiry, you can sue in federal court to obtain the
necessary information that Congress has required DHS to provide.553

IV. Conclusion

You have a mandatory obligation under Arizona law to remove foreign nationals from
your voter rolls and to “review relevant ... federal databases” to accomplish this.554
Congress has provided you with access to a critical database to do so. Given
widespread public concern over the presence of foreign nationals on voter rolls in
jurisdictions across the United States and unprecedented levels of illegal immigration
across our southern border since January 20, 2021, the time to act is now.

Because this database is one that you are entitled to access under federal law, you
have a mandatory obligation to submit a request to DHS. Doing so is easy—all you
need to do is send a letter to DHS invoking your authority under 8 U.S.C. §§ 1373
and 1644 and listing all your county’s federal-only voters.

We ask that you respond to this letter by the close of business on Tuesday, July 23,
confirming that you have:

(1) Submitted a request to DHS for citizenship confirmation of all federal-only
voters registered in your county;

(2) Submitted the list of your county’s federal-only voters to the Attorney General,
and

(3) Posted the number of federal-only voters registered as of January 2, February
20, April 1, and July 1, 2024, on the county recorder website.

If you fail to confirm the above information in writing, then our clients may take legal
action against you to compel you to fulfill your mandatory duties under Arizona law.

Best regards,

/s/ James Rogers

James Rogers

Arizona State Bar No. 027287
Senior Counsel

America First Legal Foundation

553 5 U.S.C. §§ 706(1), (2)(A) & (C) (concerning DHS’s failure to provide information as required under
statute); 28 U.S.C. § 1361 (the Mandamus Act can compel Secretary Alejandro Mayorkas and USCS
Director Ur Jaddou to perform their statutory duties).

554 A R.S. § 16-165(K).



