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April 25, 2024 
 
Mr. Yaw Gyebi, Jr., Director 
Mr. Jeffrey Burstein, Regional Attorney 
U.S. Equal Employment Opportunity Commission 
New York District Office 
33 Whitehall Street, 5th Floor 
New York, NY 10004 
 
Investigation Request: Shake Shack, Inc. 
 
Dear Director Gyebi and Regional Attorney Burstein: 
 
America First Legal Foundation (“AFL”) is a national, nonprofit organization working 
to protect the rule of law, due process, and equal protection for all Americans. We 
write pursuant to 29 C.F.R. § 1601.6(a), providing that “Any person or organization 
may request the issuance of a Commissioner charge for an inquiry into individual or 
systemic discrimination,” to request that the Equal Employment Opportunity 
Commission investigate Shake Shack, Inc. (“Shake Shack,” the “Company”) for 
violating Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2.1  
 
Shake Shack, Inc. is a publicly traded corporation incorporated under the laws of the 
State of Delaware, with its principal executive offices located at 225 Varick Street, 
Suite 301, New York, New York, 10014.2 It represents to shareholders, investors, and 
the public that it has and will continue limiting, segregating, or classifying employees 
or applicants for employment in ways that would deprive, or tend to deprive, white 
and/or male individuals of employment, training, or promotions because of their race, 
color, sex, or national origin. For example: 
 

• A press release on Shake Shack’s website from 2021, titled “New Goals: Our 
Ongoing Commitment to Diversity, Equity & Inclusion,” reveals that the 
Company has been pursuing its race, color, and sex-based diversity goals since 
at least 2021 and is actively tracking its progress in meeting them. “By 2025, 
we want to have: 50% people of color in Shack Leadership (currently 34.7%) 
and 30% in Home Office Leadership roles (currently 19.6%); Gender parity 

 
1 Copies of this letter have also been sent to each Member of the Commission, and AFL makes the 
same request of them pursuant to 29 C.F.R. § 1601.6(a). 
2 Shake Shack, Inc., Form 10-K (Dec. 27, 2023), https://bit.ly/4aA14Ts. 
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between men and women in Shack Leadership (currently 23.7%) and Home 
Office Leadership roles (currently 49%).”3 
 

• A June 2023 update on Shake Shack’s progress towards its DEI goals titled 
“Our Continued Action In Workplace, Diversity, Equity and Inclusion, Supply 
Chain and Sustainability Initiatives” touts the Company’s race, color, and sex-
based employment decisions: “Since establishing our 2025 diversity goals, 
we’ve increased the representation of women and people of color in 
Shack leadership by 33% and 18%, respectively. Our continued focus 
on the attraction, development and retention of diverse leadership 
moves us closer toward achieving our broader goals.”4 The 2023 update 
also explains that Shake Shack is “dedicated to doing the work it takes to be a 
company that values diversity, not only in [its] words, but in [its] actions . . . 
Ensuring equal opportunity for success, diversity in leadership at all levels and 
a culture that embraces different backgrounds and ideals has been the focus of 
[Shake Shack’s] efforts since day one.”5 

 
Shake Shack’s 2023 “Stand for Something Good” report (“2023 Report”), published 
this week, describes its diversity initiatives through the lens of race, color, and sex:  
 

• “We aspire to have diverse teams at all levels of the Company” and 
“remain committed to attaining gender parity and diverse 
representation in terms of background, thought, and experiences…”6  
 

• To achieve its goals, Shake Shack is “implementing strategies that attract 
diverse talent” and “continue[s] to explore new recruiting channels and 
partnerships to engage diverse talent.”7 
 

• Shake Shack has accordingly established discriminatory targets for its 
workforce: “By 2025, we are targeting 50% of Shack Leadership and 30% 
of Home Office Leadership roles filled by people of color, while also 
achieving gender parity across all leadership roles.”8  
 

• Diversity, in this context, clearly means considering employees’ race, color, and 
sex; on this page of the 2023 Report titled “Diversity as a Business Imperative,” 

 
3 New Goals: Our Ongoing Commitment to Diversity, Equity & Inclusion, Shack News, SHAKE SHACK 
(Sept. 17, 2021), https://bit.ly/3W1Irn2. 
4 Our Continued Action In Workplace, Diversity, Equity and Inclusion, Supply Chain and 
Sustainability Initiatives, Shack News, SHAKE SHACK (June 22, 2023), https://bit.ly/49CIZTh 
(emphasis added). 
5 Id.  
6 SHAKE SHACK, Stand For Something Good: 2023 Summary at 20 (Apr. 22, 2024), available at 
https://bit.ly/4daJuqJ (emphasis added). 
7 Id. (emphasis added). 
8 Id. (emphasis added). 
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Shake Shack shares data on the race, color, and sex of its employees. Shake 
Shack acknowledges that it is “making progress” towards achieving these 
diversity targets and notes that “real change takes time.”9 

 
• Shake Shack also has multiple Employee Research Groups. One group called 

“HEROIQ+” (which stands for “Helping to Educate Regarding Orientation, 
Identity, and Queerness+”) created a “a Transgender Ally Guide, sharing it 
Company-wide to help educate and foster more inclusion, and curated 
resources to support team members who transition at work and their 
managers in partnership with the People Resources Team.”10  
 

• Another Employee Research Group called “SHE” (“Support. Honor. 
Empower.”) is “focused on celebrating women within Shake Shack last 
year. They published the Women to Know Series internally, highlighting 
over 30 Shake Shack women from across the business, sharing how they 
each live the mission of SHE to support, honor, and empower other women.”11  
 

• Shake Shack also supports the United Nations’ Sustainability Development 
Goals, which include a commitment to “[a]dvance gender equality and 
empower all women and girls.”12  
 

• Shake Shack’s “women’s leadership development, new manager training 
for new people managers, and market leader training programs help our 
teams gain the leadership skills and confidence they need to 
succeed.”13 

 
The 2022 version of Shake Shack’s “Stand for Something Good” report (“2022 
Report”), published in June 2023, provides additional insight into how Shake Shack 
infused race, color, and sex into its employment actions: 

 
• “We aim to be as diverse as the communities we serve. Women make up 

51%, and people of color comprise 80% of our total workforce. Having diverse 
representation across all functions and levels of our business is key to our 
success and continued future growth. We know we still have a lot of work 
to do, and that work takes time. Our team is committed to a continued focus 
on diversity.”14 
 

 
9 Id. (emphasis added). 
10 Id. at 30 (emphasis added). 
11 Id. (emphasis added). 
12 Id. at 6 (emphasis added). 
13 Id. at 27 (emphasis added). 
14 SHAKE SHACK, Stand For Something Good: 2022 Summary at 27 (June 22, 2023), available at 
https://bit.ly/3vV60TM. 
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• “By the end of 2025, we are targeting that 50% of our Shack Leadership 
and 30% of our Home Office Leadership roles will be filled by people 
of color and to achieve gender parity across all leadership roles, 
recognizing that change takes time.”15 (Emphasis in original.) 
 

• Idris Stover, Shake Shack’s Director of Diversity, Equity & Inclusion, is quoted 
stating that “[s]haring our five-year targets helps hold us accountable to 
cultivate a leadership team that is diverse, but more importantly, one that is 
positioned to support our future growth and success.”16 
 

• The 2022 Report indicates that Shake Shack “[i]ncreased the 
representation of women and people of color in Shack leadership and 
made progress toward achieving our five-year diversity targets,” which 
is described as one of Shake Shack’s 2022 People Milestones.17  
 

• Shake Shack reported “[m]ore than 2.6k internal promotions, with 55% 
going to women and 77% going to people of color” – another 2022 People 
Milestone.18 (Emphasis in original.) As part of Shake Shack’s commitment to 
a “highly diverse workforce at all levels of the company,” the 2022 Report states 
that Shake Shack “require[s] at least two underrepresented minorities, 
women, or people of color to be considered and interviewed when 
hiring for leadership positions in our Shacks and Home Office.”19 (Emphasis in 
original.)  

 
Title VII targets and declares unlawful employment practices that treat a person 
worse because of race, color, religion, sex, or national origin. That “worse” treatment 
must pertain to—must be “with respect to”—employment “terms [or] conditions.” 42 
U.S.C. § 2000e–2(a)(1). The “terms or conditions phrase is not used in the narrow 
contractual sense; it covers more than the economic or tangible.”20 
 
Shake Shack repeatedly admits that considerations of race, color, national origin, and 
sex play a motivating factor in the Company’s employment practices. Yet these 
considerations, purportedly embedded in the Company’s culture and day-to-day 
operations, are patently illegal. See 42 U.S.C. §§ 2000e-2(a), (d).21 The law is that an 
unlawful employment practice is established when the evidence demonstrates that 

 
15 Id. at 27. 
16 Id. at 27. 
17 Id. at 19. 
18 Id. (emphasis added).  
19 Id. at 25 (emphasis added). 
20 Muldrow v. City of St. Louis, 601 U.S. ___ (2024) (cleaned up); Bostock v. Clayton County, 590 U. S. 
644, 658, 681 (2020). 
21 See, e.g., United Steelworkers of Am. v. Weber, 443 U.S. 193, 208 (1979); Johnson v. Transp. Agency, 
480 U.S. 616, 621-641 (1987); see also Bostock, 590 U.S. at 644. 
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race, color, religion, sex, or national origin was a motivating factor for an employer. 
42 U.S.C. § 2000e-2(m). 
 
The Company’s self-described, ongoing employment practices are patently unlawful, 
deeply harmful, and immoral.22 Discrimination based on immutable characteristics 
such as race, color, national origin, or sex “generates a feeling of inferiority as to their 
status in the community that may affect their hearts and minds in a way unlikely to 
ever be undone.”23 Decades of case law hold that — no matter how well-intentioned 
— policies that seek to impose racial balancing are prohibited.24 More broadly, the 
discrimination highlighted in this case necessarily foments contention and 
resentment; it is “odious and destructive.”25 It truly “is a sordid business, this 
divvying us up” by race or sex.26 A Commissioner’s charge should be issued here. 
 
Thank you in advance for your cooperation. 
 

Sincerely, 
/s/ Will Scolinos 
America First Legal Foundation 

 
 
cc: The Honorable Charlotte A. Burrows, Chair 

The Honorable Jocelyn Samuels, Vice Chair 
The Honorable Keith E. Sonderling, Commissioner 
The Honorable Andrea R. Lucas, Commissioner 
The Honorable Kalpana Kotagal, Commissioner 

  

 
 
 
 
 
 

 
 
 

 
22 Bob Jones Univ. v. United States, 461 U.S. 574, 593 (1983) (“racial discrimination in education 
violates a most fundamental national public policy, as well as rights of individuals”). 
23 Brown v. Bd. of Education, 347 U.S. 484, 494 (1954). 
24 See, e.g., United Steelworkers, 443 U.S. at 208; Johnson, 480 U.S. at 621-641; see also Bostock, 590 
U.S. at 650. 
25 Texas v. Johnson, 491 U.S. 397, 418 (1989). 
26 League of United Latin Am. Citizens v. Perry, 548 U.S. 399, 511 (2006) (Roberts, C.J., concurring in 
part). 
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