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November 21, 2023 
 
Timothy Riera, Acting Director 
Jeffrey Burstein, Regional Attorney  
New York District Office 
U.S. Equal Employment Opportunity Commission 
33 Whitehall Street, 5th Floor 
New York, NY 10004 
 
Investigation Request: Macy’s, Inc. 
 
Dear Mr. Riera and Mr. Burstein: 
 
America First Legal Foundation (“AFL”) is a national, nonprofit organization working 
to protect the rule of law, due process, and equal protection for all Americans. We 
write under 29 C.F.R. § 1601.6(a) seeking a Commissioner’s charge for an inquiry into 
individual or systemic discrimination by Macy’s, Inc. (“Macy’s”).1 Macy’s is a privately 
held company, incorporated in the State of Delaware, with its corporate headquarters 
located at 151 West 34th Street, New York, NY, 10001. 
 
Based on existing evidence, there are strong reasons to believe that Macy’s is 
intentionally and systemically violating Title VII of the Civil Rights Act of 1964 by 
unlawfully conditioning hiring, promotion, training, and other functions on race, 
color, national origin, and/or sex. 
 
As you know, Title VII prohibits employers from discriminating against any 
prospective or current employee because of his or her race, color, religion, sex, or 
national origin.2 It also prohibits discrimination because of race, color, religion, sex, 
or national origin in admission to, or employment in, any program established to 
provide apprenticeship or other training.3 Despite clear federal law, Macy’s has set 
explicit racial and other quotas for hiring and similar functions that appear to facially 
violate federal law. 
 
For example, in a 2019 press release entitled “Bold Vision To Advance Diversity and 
Inclusion and Ensure The Company Reflects The Diversity Of The Customers and 
Communities Served,” Macy’s details a five-point plan with specific directives focused 

 
1 Copies of this letter are also addressed to each Member of the Commission and AFL makes the same 
request of them under 29 C.F.R. § 1601.6(a). 
2 42 U.S.C. § 2000e-2(a). 
3 42 U.S.C. § 2000e-2(d). 



2 
 

on achieving greater diversity for all aspects of the company’s business model.4 
Among other directives, the plan explicitly instructs Macy’s management to 
“[a]chieve more ethnic diversity by 2025 at senior director level and above, with a 
goal of 30 percent,” as well as to initiate a “12-month program designed to strengthen 
leadership skills for a selected group of top-talent managers and directors of 
Black/African-American, Hispanic-Latinx, Native American and Asian descent.”5 
This language appears to be an undisguised commitment to hiring and training 
quotas based on race, color, and national origin. 
 
Other aspects of Macy’s five-point plan appear equally problematic. One of the points, 
labeled “Reflect and reach the full spectrum of our customers in our imagery, 
messages and experience,” states that Macy’s will: 
 

“[r]equire 50 percent representation of gender/gender identity, ethnicity, 
age, size and differently abled subjects in our advertising by 2020.… 
This begins by changing the way models are cast, increasing diverse 
representation in vendor-provided imagery, and increasing 
representation among hired stylists, photographers, directors, 
producers, agencies, content providers and event partners.” 

 
Another point of the plan, labeled “Drive growth with under-represented suppliers,” 
explicitly calls for limiting Macy’s relationships with supply companies based on the 
immutable characteristics of the owners of those companies: 
 

“Achieve a diverse supplier spend of at least 5 percent by 2021. Macy’s 
aims to increase expenditures with suppliers who bring unique 
merchandise and perspectives, contribute to the economic health of 
local communities, and help grow the number of diverse suppliers in 
the retail industry. Our Supplier Diversity Program is designed to 
connect suppliers that are more ethnically diverse, women-, veteran- 
and LGBTQ-owned businesses to opportunities within Macy’s, Inc. by 
ensuring they are integrated into merchandising and business 
development strategies.”6 

 
While we understand that the Committee’s jurisdiction does not include companies’ 
contracting policies and practices, this clear immutable characteristic-based 
preference for contractors is nevertheless relevant for two reasons. First, it 
demonstrates a pervasive commitment to violating federal law. Second, it is unclear 

 
4 See generally Macy’s, Inc., News Details: Macy’s, Inc. Creates Bold Vision To Advance Diversity and 
Inclusion and Ensure The Company Reflects The Diversity Of The Customers and Communities Served 
(Sep. 10, 2019) (last accessed Nov. 17, 2023), https://tinyurl.com/m5mzner2. 
5 Id. 
6 Id. 



3 
 

to what degree Macy’s commitment to cosmetics-based contractor recruitment is 
connected to its own internal retention, recruitment, hiring, and training practices. 
 
In the last year, Macy’s has only reinforced its commitments to recruitment and 
hiring policies that likely violate federal law. In its inaugural 2022 “Diversity, Equity 
& Inclusion Annual Report,” Macy’s took great pains to emphasize the degree to 
which Macy’s is committed to a “systemic approach to achieving full representation” 
within its workforce.7 The 29-page report includes, among other things, statistics 
highlighting the sex and “Non-White” membership ratio of its corporate board,8 
acknowledgment of how they apply diversity, inclusion, and equity requirements to 
the company’s “talent pipeline (retention, promotion, hiring),”9 and promotion of the 
fact that Macy’s “now include[s] our ethnic representation goal for director level and 
above as part of our Company-wide annual incentive calculation.”10 Macy’s even 
stresses at several points in its report that the goal of Macy’s leadership is to “embed” 
diversity, inclusion, and equity principles in all aspects of how Macy’s “think[s], act[s], 
and operate[s].”11 The combination of its explicit comments about retention, 
recruitment, and hiring based on immutable characteristics and its fixation on 
internal employment statistics that focus on employees’ immutable characteristics 
demonstrates a facial violation of Title VII.12 
 
Macy’s discriminatory retention, recruitment, hiring, and training programs, based 
on their own public-facing materials, are not only patently illegal, but are deeply 
harmful on several levels. Discrimination against job applicants or employees based 
on immutable characteristics such as race, color, national origin, or sex “generates a 
feeling of inferiority as to their status in the community that may affect their hearts 
and minds in a way unlikely ever to be undone.”13 In addition, the company’s 
employment practices foment contention and resentment and are therefore “odious 
and destructive.”14 It truly “is a sordid business, this divvying us up” by race or sex.15 
 
Macy’s has created a significant legal dilemma for itself. Either Macy’s claims 
regarding the steps it has taken to achieve diversity within its workforce based on 

 
7 Macy’s, Inc., 2022 Diversity, Equity & Inclusion Annual Report, 2 (last accessed Nov. 17, 2023), 
https://tinyurl.com/2rwnhz4c. 
8 Id. at 7. 
9 Id. 
10 Id. at 10. 
11 Id. at 1, 2, and 6; see also id. at 10 (noting how Macy’s is “dedicated to removing systemic inequities 
and embedding DE&I in all talent strategies as we strive to be the preferred employer in retail”). 
12 To be clear, this would be especially true if it can be demonstrated that Macy’s has developed and/or 
implemented internal systems, particularly within its human resources functions, that engage in 
procedural or algorithmic discrimination against any persons based on race, color,  national origin, or 
sex. 
13 Brown v. Bd. of Education, 347 U.S. 484, 494 (1954). 
14 Texas v. Johnson, 491 U.S. 397, 418 (1989). 
15 League of United Latin Am. Citizens v. Perry, 548 U.S. 399, 511 (2006) (Roberts, C.J., concurring in 
part). 



4 
 

race, color, national origin, and sex are mere puffery, or the company is intentionally 
violating Title VII and its core principle that individuals are to be judged on merit 
and not on their immutable characteristics. Unfortunately for Macy’s, there is no 
plausible third alternative. 
 
Because of the totality of the information presented above, we believe a 
Commissioner’s charge is particularly appropriate here because there is ample 
evidence suggesting that the company has knowingly and intentionally violated 
federal law and will continue to do so. 
 
Thank you in advance for your consideration of this important legal matter, and 
please do not hesitate to contact me if you have any questions. 
 

Sincerely,  
 
/s/ John A. Zadrozny 
Deputy Director of Investigations 
America First Legal Foundation 
 

 
cc: The Honorable Charlotte A. Burrows, Commission Chair 
 The Honorable Jocelyn Samuels, Commission Vice Chair 

The Honorable Keith E. Sonderling, Commissioner 
The Honorable Andrea R. Lucas, Commissioner 
The Honorable Kalpana Kotagal, Commissioner 
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